
Jacobson — The Academic Betrayal of Free Speech

Summary

• Jacobson undertakes to respond to both progressive (Matsuda, e.g.) and postmodern (Fish, e.g.)
attacks on free speech.

• In response to Fish’s claim that, since everything we do with words impacts the world in some
way, there is no principled, non-ideological line to be drawn between speech and action, Ja-
cobson contends that the classical liberal does have such a principle: content neutrality.

– Even Mill recognized that certain speech in certain contexts could be prohibited due to its
consequences — for instance, he would permit the state to forbid the shouting of “Corn
dealers are starvers of the poor!” to an angry mob assembled outside a corn dealer’s
home.

∗ Some philosophy of language: the writing or the uttering of a sentence can do any
number of things: it can assert, describe, offend, shock, threaten, promise, etc. Since
the work of J.L. Austin, it has been thought that there’s an important difference
between the first, second, and third pair of items on this list.

∗ For example, suppose that I’m in the mafia, and I approach a witness to a crime and
say to him, in a low voice with a glare: “Loose lips can be bad for your health.” The
witness becomes frightened in response.

∗ I did three things. First, I made a claim. Just taking the literal content of what I said,
I said something about the relationship between loose lips and one’s health. Call that
the locutionary force of my utterance.

∗ Secondly, I frightened the witness. One of the downstream causal effects of my
utterance was that the witness became frightened. Call this the perlocutionary force
of my utterance.

∗ Thirdly, I threatened the witness. This isn’t so much an effect of the utterance.
Rather, the utterance itself was a threat. I used the sentence not merely to Call this
the illocutionary force of my utterance.

∗ Locutionary force is the literal assertion which is made with an utterance. Perlocu-
tionary force is the downstream causal effects of an utterance. Illocutionary force is
the action which is performed by uttering the sentence.

– Jacobson: liberals like Mill are fine with the state regulating the perlocutionary and illo-
cutionary force of utterances — provided that they do so in a content-neutral way.

– The state can pass a law against the illocutionary act of inciting a mob to violence, but it
shouldn’t matter whether the utterance “Corn dealers are starvers of the poor!” or “Corn
dealers are not starvers of the poor!” is used to perform this action.
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• In response to Fish’s argument that, if free speech is instrumentally valuable for the promotion
of some other end X, then there could always be speech that is more likely to work against than
for the promotion of X, and so should be censored, Jacobson challenges P3 (p. 54–5). Just
because free speech is instrumentally valuable doesn’t mean that there must be some situation
in which allowing free speech would work against that end. (Think about Mill’s end of being
justified in believing the grounds upon which we act. Does Fish’s argument work there?)

• In response to Matsuda’s silencing argument — that allowing hate speech silences those who
are targeted by hate speech — that the free speech rights of two people can sometimes conflict:

– We must be careful to not conflate silencing with censorship.

– Simply because somebody is silenced in the sense that they are not listened to or taken
seriously or willing to speak up, this does not mean that they have been denied their right
to free expression. The right to express your views is not the right to be listened to, or to
be taken seriously.

∗ If we do not draw this distinction, then we risk conflating waiters and waitresses in
L.A. who can’t get their screenplays read with screenwriters who were blacklisted in
the 1950’s.

– What Matsuda must show, Jacobson contends, is

1. that the hate speech she has identified actually has this silencing effect (the empirical
claim)

2. that this hate speech is protected by free speech principles
3. that the silencing is incompatible with free speech principles.
4. that there is no content neutral way of resolving the conflict.
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